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When the Federal Regulations Go Away, State and 
Local Laws Come to Play 
Featuring Ryan McCoy

 
What a week! As our Wage and Hour Litigation Blog subscribers know, President Trump’s initial nominee for Secretary of 
Labor, Andy Puzder, withdrew from consideration on Wednesday. The next day, Trump tapped a new nominee, Alexander 
Acosta. Mr. Acosta is the Dean of Florida International University College of Law, and he previously clerked for Supreme 
Court Justice Samuel Alito, served on the NLRB, and worked as Assistant Attorney General at the DOJ and, later, as a U.S. 
Attorney. We will, of course, keep readers up to date on the proceedings to come. For now, we examine a topic that will be 
relevant to employers no matter who leads the DOL: the proliferation of local legislation in the employment law arena. For 
that, we turn to our friend Ryan McCoy, a Senior Associate in our San Francisco office.

We’ve heard much about recent employment law developments at the federal level, including the 
status of the new overtime rule. But irrespective of what happens at the federal level, many observers 
anticipate the trend of state and local governments passing more aggressive employment laws to 
continue, if not accelerate. What, exactly, can happen at the state and local level to impact employers?

A lot. A fair number of folks in state and local governments, especially in those that lean more Democrat than 
Republican, have believed the federal government has not done enough to address employee rights. It’s not entirely 
surprising that those advocating for stronger employee protections have become more vocal as they perceive certain 
federal regulatory protections to be endangered under the new administration.

In California, where I practice, the Golden State has almost always imposed greater obligations on our employers, 
leading to stricter wage and hour laws under the California Labor Code and accompanying Industrial Wage Orders. 
To the California legislature, federal employment laws are simply a baseline, and our courts routinely rule that the 
legislature is free to pass laws that exceed the federal norm. As a result, California now has a higher-than-federal 
minimum wage, imposes mandatory paid sick leave obligations, and as our colleague Catherine Dacre recently 
noted, our state’s quantitative test for exemptions is totally different from federal qualitative test that focuses on the 
employee’s primary duty. 

And that’s just scratching the surface of wage and hour laws unique to California. Observers correctly note that 
California is frequently at the “cutting edge” of employee-friendly laws; but in fact, several other states have begun 
to adopt their own wage and hour laws, including higher minimum wages and pay equity laws. That’s why it is so 
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important for employers to monitor what is happening at the state and local level. Just like federal law, employers 
cannot ignore these state and local mandates, as violations mean hefty penalties and fines.

Are state and local laws going to matter more in the future?

Most likely, yes. Broadly speaking, the Obama Administration took a more progressive approach to federal wage 
and hour laws. The 2016 overtime exemption rules were just one example of that. To state the obvious, the new 
administration is not so progressive. And absent federal action on wage and hour issues such as higher minimum 
wage, pay equity, and paid parental leave, states and some cities (e.g., San Francisco and Seattle) will be more likely 
to start (or continue) filling the gap by enacting their own laws under which employees may sue businesses for relief. 
Our readers should keep in mind, too, that even when employees don’t have private rights of action that would allow 
them to sue, the state and local administrative agencies responsible for enforcing the laws oftentimes do, and they 
can be more squirrelly than their federal cohorts. 

Can you give our readers an example of an employment issue that the federal government hasn’t 
addressed, but that state or local governments are examining? 

In addition to minimum wage, another example is paid parental leave. The federal Family Medical Leave Act gives 
protected leave to new parents, but there has been no real movement toward paid parental leave at the federal 
level. So in the absence of federal action, some state and local governments have moved forward. For example, 
since 2004, California has maintained its Paid Family Leave insurance program (known as “PFL”), which provides 
compensation to employees who take time off to bond with a new child. PFL provides only a percentage of an 
employee’s normal compensation. Enter San Francisco to fill the void: in 2016, San Francisco enacted its own paid 
parental leave program, requiring employers to “make up the difference” between what PFL provides and what the 
employee normally earns. This means San Francisco is the first city in the country to allow new parents to take time 
off from work without taking a pay cut. Seattle and New York City have also enacted their own paid parental leave 
programs, so it is not unreasonable to believe that other cities will follow suit. 

It seems like some cities are really going above and beyond what federal laws and even what state law 
require from a wage and hour standpoint. Who’s to stop them?

Not the federal government, it seems. That said, there seems to be a growing tension among more “blue” cities 
and the “red” legislators in their state governments. In response to cities passing ordinances to increase the local 
minimum wage, several state legislatures—including Florida, North Carolina, and Ohio—have passed state laws 
prohibiting localities from having a minimum wage that exceeds the federal or state minimum wage. Many other 
states, including Minnesota, have recently contemplated similar laws. By contrast, the California legislature will 
not prevent cities from adopting even stricter wage and hour ordinances. Here in San Francisco, for example, the 
City Council has passed several ordinances impacting employers beyond minimum wage and paid parental leave, 
including ordinances requiring most employers to spend a minimum amount on employee healthcare, restricting 
their use of applicants’ and employees’ criminal history information, requiring them to offer transportation benefits 
to pay for transit expenses, and requiring them to consider employees’ requests for flexible or predictable work 
arrangements to assist with caregiving responsibilities.

What can employers do in the midst of this turmoil?

Be mindful of all developments at the state and local level; not just the federal action (or inaction) dominating press 
coverage. Get involved in organizations such as the Chamber of Commerce. I have also found that picking up the 
phone and calling the administrative agency responsible for enforcing a particular law or ordinance is a good option 
to get compliance-related questions answered, though I wouldn’t suggest identifying yourself or your employer. If 
you’re reading this post, you’re already on your way. But getting (and staying) fully compliant with all applicable wage 
and hour laws at a given workplace, especially when an employer has operations in multiple states, is an enormous 
task requiring an in-depth knowledge of the various wage and hour laws. I should probably note that our firm offers 
a subscription service of premium state law surveys that can help, especially concerning state minimum wage, leave, 
and equal pay laws. Regardless, it is best to identify and address a potential problem before it becomes a costly 
lawsuit.
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If you’d like to discuss these issues further, please feel free to contact Ryan by clicking here or our co-editors by clicking here. 
And if there’s a topic you’d like us to cover in a future installment, please email it to FiveonFriday@seyfarth.com—we promise 
to keep you and your company’s identity confidential. 

As always, you may access past installments by visiting www.wagehourlitigation.com/five-on-friday—the password is 
seyfarth.
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