
IN THE UNITED STATES DISTRICT COURT 
FOR THE WESTERN DISTRICT OF TENNESSEE 

WESTERN DIVISION 

KEVIN NUTTING, WAYNE ELAM, and 
DAVID QUALLS, on behalf of 
themselves and all others 
similarly situated, 

Plaintiffs, 

)
)
)
)
)
)
)
)
)
)
)
)
)
)

No. 2:14-cv-02239-JPM-tmp v. 
 
UNILEVER MANUFACTURING (U.S.) 
INC., a/k/a Unilever United 
States Inc., a foreign 
corporation, 

Defendant.  

ORDER DENYING JOINT MOTION AND MEMORANDUM FOR  
ORDER APPROVING FLSA SETTLEMENT 

 

 Before the Court is the parties’ Joint Motion and 

Memorandum for Order Approving FLSA Settlement, filed June 6, 

2014.  (ECF No. 11.)  For the reasons stated below, the instant 

Motion (ECF No. 11) is DENIED WITHOUT PREJUDICE. 

I. BACKGROUND 
 
On April 2, 2014, Plaintiffs Kevin Nutting (“Nutting”), 

Wayne Elam (“Elam”), and David Qualls (“Qualls”) (collectively, 

“Plaintiffs”) commenced this action against Defendant Unilever 

under the Fair Labor Standards Act (“FLSA”), 29 U.S.C. §§ 201–

219, “for unpaid overtime compensation and related penalties and 

damages and for failure to pay its employees for all hours 

worked.”  (Compl. ¶ 1, ECF No. 1.)  Specifically, on behalf of 
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themselves and others similarly situated, Plaintiffs allege that 

they were required to perform off-the-clock work, such as: 

(1) “walking to the clean uniform locker to the locker room and 

donning the following items:” “Uniform,” “safety shoes (steel 

toe boots),” “safety goggles,” “hairnet/beard nets,” “earplugs,” 

and “bump hat”; (2) “walking [from] the locker room to the work 

area”; (3) “walking from the time clock to the locker room”; (4) 

“doffing the uniform”; and (5) “walking from the locker room to 

the dirty uniform bin.”  (Id. ¶ 31.)  Plaintiff Nutting worked 

as a line packaging technician, Plaintiff Elam worked as a 

maintenance technician, and Plaintiff Quall worked as a BPA 

technician.  (Id. ¶¶ 24-26.) 

On June 4, 2014, Defendant Unilever filed a Consent Motion 

for Extension of Time to Answer or Otherwise Respond to 

Complaint (ECF No. 8), which the Court granted the same day (ECF 

No. 9).  In the Motion for Extension of Time, Unilever indicated 

that “[a]lthough Unilever denies the allegations of the 

Complaint, to avoid the expense and uncertainty of litigation, 

Unilever is in the process of finalizing a proposed settlement 

agreement with Plaintiffs.”  (ECF No. 8 ¶ 3.)   

On June 6, 2014, the parties filed the instant Joint Motion 

and Memorandum for Order Approving FLSA Settlement.  (ECF 

No. 11.)  The parties also submitted to the Court for in camera 

review their proposed Settlement Agreement and Release of Claims 
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via email, which the Court filed under seal on June 11, 2014.  

(ECF No. 12.)  In the Joint Motion, the parties indicate that 

they have negotiated a resolution, subject to judicial approval, 

of Plaintiff’s FLSA claims and move the Court to approve their 

FLSA Settlement.  (ECF No. 11 at 1.)   

The proposed settlement agreement contains the following 

confidentiality provisions: 

14.  Confidentiality and No Publicity. 
 
(a) Named Plaintiffs agree that neither they nor 

any person acting by, through, under, or in concert 
with them, including but not limited to their 
attorneys, may at any time communicate, either in 
writing or orally: (1) the terms, conditions or 
existence of this Agreement, or any fact concerning 
its negotiation, execution, or implementation, to any 
person, agency, or entity, including any current or 
former employees of Unilever, except to FLSA 
Collective Class Members, with whom Named Plaintiffs 
may communicate in their capacity as class 
representatives; and (2) the Litigation or the facts 
underlying the Litigation, to any person, agency, or 
entity, including any current or former employees of 
Unilever, except to FLSA Collective Class Members, 
with whom Named Plaintiffs may communicate in their 
capacity as class representatives.  In the event Named 
Plaintiffs are asked about the Litigation by anyone 
other than FLSA Collective Class Members, Named 
Plaintiffs may state only that “the matter is 
resolved.”  

 
(b) Notwithstanding the foregoing restrictions, 

Named Plaintiffs may disclose the existence or 
underlying particulars of the Agreement or Litigation: 
(i) if required to do so by law; (ii) if necessary, in 
any action to enforce this Agreement or to defend 
against a claim relating to this Agreement; and (iii) 
with their spouses/partners and attorneys, 
accountants, and/or tax advisors in order to obtain 
professional advice within the scope of their 
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representation, provided that such individuals are 
also informed of and agree to this confidentiality 
provision.  If a Named Plaintiff believes that he is 
required by law to disclose information concerning the 
Agreement or Litigation, the Named Plaintiff will 
immediately notify Class Counsel, who shall, prior to 
Named Plaintiff disclosing said information and within 
two (2) business days of receiving such notice, notify 
Unilever’s Counsel, Lisa Lichterman Leach, Esq., 
Littler Mendelson, P.C., 3725 Champion Hills Drive, 
Suite 3000, Memphis, Tennessee 38125, in writing, of 
the circumstances surrounding Named Plaintiff’s 
potential legal obligation to disclose information 
concerning the Agreement or Litigation.  

 
(c) The Parties and their respective Counsel 

agree that they will not issue or cause to be issued 
any press release or communication, and will not 
otherwise communicate to any media or media 
representative, including but not limited to the 
electronic or digital media, information regarding the 
Litigation, the claims asserted therein, the 
settlement of the Litigation, this Agreement, or the 
amount of money paid to resolve this Litigation.  

 
(d) Named Plaintiffs acknowledge and agree that 

this confidentiality provision is an express and 
absolute condition of this Agreement, is bargained-for 
consideration for this Agreement, is a material 
element of Unilever’s inducement to enter into the 
Agreement, and is not a mere recital.  Named 
Plaintiffs further acknowledge that at any violation 
of the terms and conditions of this confidentiality 
provision will constitute a material breach of this 
Agreement that will cause great damage and injury to 
Unilever.  Accordingly, it is expressly understood and 
agreed that, if any Named Plaintiff is found by a 
court to have breached this confidentiality provision, 
the Named Plaintiff shall be required to forfeit to 
Unilever all of the settlement monies he received 
under this Agreement, as well as the reasonable 
attorneys’ fees and costs incurred by Unilever in 
connection with enforcing this provision of the 
Agreement.  Unilever shall also be entitled to obtain 
an injunction against the Named Plaintiff from any 
court having jurisdiction over this matter, 
restraining the Named Plaintiff from any further 
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violation of this confidentiality provision. The 
waiver by any party of a breach of any provision of 
this Agreement shall not operate as or be construed as 
a waiver of any subsequent breach by any party.  The 
breach of this paragraph, the forfeiture of the 
settlement monies, or the granting of other relief by 
a court will not affect the continuing validity or 
enforceability of Named Plaintiffs’ release of claims 
herein. 

 
(ECF No. 12 at 9-10, ¶ 14 (emphases added) (sealed).)  
 
II. LEGAL STANDARD 

 
“[The Supreme Court’s] decisions interpreting the FLSA have 

frequently emphasized the nonwaivable nature of an individual 

employee’s right to a minimum wage and to overtime pay under the 

Act.”  Barrentine v. Ark.-Best Freight Sys., Inc., 450 U.S. 728, 

740 (1981).  “As a general rule, employees’ claims under the 

FLSA are non-waivable and may not be settled without supervision 

of either the Secretary of Labor or a district court.”  Gentrup 

v. Renovo Servs., LLC, No. 1:07CV430, 2011 WL 2532922, at *2 

(S.D. Ohio June 24, 2011) (citing Lynn’s Food Stores, Inc. v. 

United States ex rel. U.S. Dep’t of Labor, 679 F.2d 1350, 1352-

53 (11th Cir. 1982)); accord Lewis v. Huntington Nat’l Bank, 

789 F. Supp. 2d 863, 869 (S.D. Ohio 2011).   

The legislative history of the FLSA “shows an intent on the 

part of Congress to protect certain groups of the population 

from substandard wages and excessive hours.”  Brooklyn Sav. Bank 

v. O'Neil, 324 U.S. 697, 706 (1945).  This legislation arose out 

of the “recognition of the fact that due to the unequal 
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bargaining power as between employer and employee, certain 

segments of the population required federal compulsory 

legislation to prevent private contracts on their part which 

endangered national health and efficiency and as a result the 

free movement of goods in interstate commerce.”  Id.  The FLSA 

is “a statute designed to protect individual rights” and is 

“remedial and humanitarian in purpose, and must not be 

interpreted or applied in a narrow, grudging manner.”  Herman v. 

Fabri-Centers of Am., Inc., 308 F.3d 580, 585-86 (6th Cir. 2002) 

(quoting Tenn. Coal, Iron & R. Co. v. Muscoda Local No. 123, 

321 U.S. 590, 597 (1944)) (internal quotation marks omitted).  

 In reviewing a proposed FLSA settlement, “a court must 

scrutinize the proposed settlement for fairness, and determine 

whether the settlement is a ‘fair and reasonable resolution of a 

bona fide dispute over FLSA provisions.’”  Bartlow v. Grand 

Crowne Resorts of Pigeon Forge, No. 3:11-CV-400, 2012 WL 

6707008, at *1 (E.D. Tenn. Dec. 26, 2012) (quoting Lynn’s Food 

Stores, 679 F.2d at 1355).  Courts should consider the following 

factors in determining whether a proposed FLSA settlement is 

fair and reasonable: 

(1) the existence of fraud or collusion behind the 
settlement; (2) the complexity, expense, and likely 
duration of the litigation; (3) the stage of the 
proceedings and the amount of discovery completed; 
(4) the probability of plaintiff’s success on the 
merits; (5) the range of possible recover; and (6) the 
opinions of the counsel. 
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Dees v. Hydradry, Inc., 706 F. Supp. 2d 1227, 1241 (M.D. Fla. 

2010) (quoting Pessoa v. Countrywide Home Loans, Inc., No. 6:06-

cv-1419-Orl-JGG, 2007 WL 1017577, at *3 (M.D. Fla. Apr. 2, 

2007)).  While the above-listed factors “provide a general 

framework for evaluating an FLSA compromise, . . . the history 

and policy of the FLSA require several additional 

considerations.”  Id. 

One additional consideration of which courts must remain 

cognizant in FLSA settlement proposals is confidentiality.  

“Under the common law right to access, a presumption of public 

access attaches to any ‘judicial document,’ defined as a 

document ‘relevant to the performance of the judicial function 

and useful in the judicial process.’”  Wolinsky  v. Scholastic 

Inc., 900 F. Supp. 2d 332, 337 (S.D.N.Y. 2012) (quoting Lugosch 

v. Pyramid Co. of Onondaga, 435 F.3d 110, 119 (2d Cir. 2006)).  

“An agreement settling an FLSA claim that is submitted for court 

approval is indisputably . . . a ‘judicial document’ subject to 

the presumption of access.”  Id.   

Some federal courts have held that confidentiality 

provisions in FLSA settlement agreements per se contravene the 

FLSA’s objective of transparency.  See, e.g., Dees, 

706 F. Supp. 2d at 1242 (“A confidentiality provision in an FLSA 

settlement agreement both contravenes the legislative purpose of 
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the FLSA and undermines the Department of Labor’s regulatory 

effort to notify employees of their FLSA rights.”); Galvez v. 

Americlean Servs. Corp., No. 1:11cv1351 (JCC/TCB), 2012 WL 

1715689, at *4 (E.D. Va. May 15, 2012).   

The mere fact “that the settlement agreement contains a 

confidentiality provision is an insufficient interest to 

overcome the presumption that an approved FLSA settlement 

agreement is a judicial record, open to the public.”  Scott v. 

Memory Co., LLC, No. 3:09CV290-SRW, 2010 WL 4683621, at *2 (M.D. 

Ala. Nov. 10, 2010) (quoting Prater v. Commerce Equities Mgmt. 

Co., Inc., No. H-07-2349, 2008 WL 5140045, at *10 (S.D. Tex. 

Dec. 8, 2008)) (internal quotation marks omitted).  “Nor does 

the fear of copycat lawsuits or embarrassing inquiries suffice 

to defeat the presumption [of public access].”  Wolinsky, 900 F. 

Supp. 2d at 338-39.   

III. ANALYSIS 

The parties advance several reasons why the Court should 

approve the proposed settlement agreement.  First, the parties 

assert that “settlement was reached in an adversarial 

proceeding, through arm’s length negotiations between capable 

attorneys who have extensive experience with wage and hour 

claims.”  (ECF No. 11 at 3.)  Second, because “litigation is an 

inherently risky process,” the parties assert that the Court 

should approve the settlement because “the settlement amount is 
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not a fractional portion of the damages sought, and arguably 

more than fully compensates Named Plaintiffs and putative class 

members for all alleged claims for overtime pay or any of the 

other alleged violations of the FLSA.”  (Id. at 4.)  Finally, 

the parties contend that “Named Plaintiff’s [sic] attorneys are 

fully aware of the factual contentions of their clients and are 

in the best position to opine as to whether this settlement 

produces fair results after consideration of risks.”  (Id. at 

5.) 

The proposed Settlement Agreement and Release of Claims 

provision requires that the “Named Plaintiffs acknowledge and 

agree that this confidentiality provision is an express and 

absolute condition of this Agreement, is bargained-for 

consideration for this Agreement, is a material element of 

Unilever’s inducement to enter into the Agreement, and is not a 

mere recital.”  (ECF No. 12 at 10, ¶ 14.)   

The Court finds that the confidentiality provision of the 

proposed Settlement Agreement contravenes “Congress’s intent 

both to advance employees’ awareness of their FLSA rights and to 

ensure pervasive implementation of the FLSA in the workplace.”  

Dees, 706 F. Supp. 2d at 1245.  The Court also rejects the 

argument that confidentiality provisions are essential and 

material components of FLSA settlement agreements without which 

there would be no incentive to settle costly litigation.  Joo v. 
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Kitchen Table, Inc., 763 F. Supp. 2d 643, 648 (S.D.N.Y. 2011); 

see also Bouzzi v. F & J Pine Rest., LLC, 841 F. Supp. 2d 635, 

640 (E.D.N.Y. 2012); Scott, 2010 WL 4683621, at *2 (“The fact 

that the settlement agreement contains a confidentiality 

provision is an insufficient interest to overcome the 

presumption that an approved FLSA settlement agreement is a 

judicial record, open to the public.”).  “A business’s general 

interest in keeping its legal proceedings private does not 

overcome the presumption of openness in the circumstances 

presented in this case.”  Stalnaker v. Novar Corp., 

293 F. Supp. 2d 1260, 1264 (M.D. Ala. 2003).  Moreover, even in 

the absence of confidentiality provisions, there is ample 

incentive within the FLSA for parties to settle.  In fact, 

Congress intended to encourage FLSA settlements not through 

confidentiality provisions, but rather through “the waiver 

provision found in 29 U.S.C. § 216(c), which grants an 

enforceable release to employers from any right any employee may 

have to . . . unpaid overtime compensation, and liquidated 

damages, when an FLSA settlement agreement is approved.”  

Bouzzi, 841 F. Supp. 2d at 640. 

Furthermore, this Court, like many others, “declines to 

follow cases . . . that granted requests to seal FLSA 

settlements but failed to provide reasons or authority for so 

doing.”  Wolinsky, 900 F. Supp. 2d at 340 (quoting Bouzzi, 
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841 F. Supp. 2d at 638) (internal quotation marks omitted).  

Instead, the Court “joins the overwhelming consensus of district 

courts that have considered the issue to hold that an FLSA 

settlement cannot be sealed absent some showing that overcomes 

the presumption of public access.”  Joo, 763 F. Supp. 2d at 647. 

Accordingly, the Court DENIES the parties’ Joint Motion and 

Memorandum for Order Approving FLSA Settlement (ECF No. 11).  

The denial is WITHOUT PREJUDICE in the event the parties are 

able to negotiate a settlement agreement that does not require 

sealing of the agreement and broad language regarding 

confidentiality.  See Scott, 2010 WL 4683621, at *2. 

 The Court also ORDERS the parties to show cause why the 

proposed Settlement Agreement and Release of Claims (ECF No. 12) 

should not be unsealed.  See Fed. R. Civ. P. 5.2(d) (“The court 

may later unseal the filing or order the person who made the 

filing to file a redacted version for the public record.”); see 

also Carter v. Welles-Bowen Realty, Inc., 628 F.3d 790, 790-91 

(6th Cir. 2010) (“The public has the right to inspect and copy 

judicial documents and files.  Thus, documents filed in the 

court generally must be made available to the public. . . .  If 

the court later determines that the sealed information is not 

confidential, it may be unsealed.” (citation omitted) (internal 

quotation marks omitted)).  
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IV. CONCLUSION AND ORDER 

For the reasons stated above, the parties’ Joint Motion and 

Memorandum for Order Approving FLSA Settlement (ECF No. 11) is 

DENIED WITHOUT PREJUDICE.  The Court will give the parties the 

option of withdrawing from this settlement agreement and 

proceeding to trial, or proceeding with the proposed settlement 

agreement and filing it in the public judicial record without 

the above-referenced confidentiality provisions.  Cf. Alewel v. 

Dex One Serv., Inc., No. 13-2312-SAC, 2013 WL 6858504, at *5-6 

(D. Kan. Dec. 30, 2013).  It is hereby ORDERED that the parties 

shall have until June 27, 2014, either to file a notice of 

withdrawal from settlement and intent to proceed to trial, or to 

file an unsealed proposed settlement agreement along with a 

joint motion for approval of said agreement and documentation 

that supports the proposed attorneys’ fees. 

The parties are also ORDERED to show cause by June 27, 

2014, why the proposed Settlement Agreement and Release of 

Claims (ECF No. 12) should not be unsealed.   

 IT IS SO ORDERED, this 13th day of June, 2014. 

 

 /s/ Jon P. McCalla  
 JON P. McCALLA  
 UNITED STATES DISTRICT JUDGE 
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