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Proposed Amici Make the Road New York, Brandworkers International, 

Restaurant Opportunities Center of New York, National Employment Law Project, 

The Legal Aid Society, Asian American Legal Defense and Education Fund, and 

the Urban Justice Center with this motion respectfully move for leave to file a brief 

in support of the Plaintiff-Appellant under Federal Rules of Appellate Procedure 

27 and 29, and Second Circuit Rules 27.1 and 29.1.
1
   A true and correct copy of 

the proposed brief accompanies this motion.   

IDENTITY AND INTEREST OF AMICI 

Amici are organizations dedicated to ensuring that the Fair Labor Standards 

Act (“FLSA” or “the Act”) is interpreted and enforced consistent with its broad 

remedial purpose to ensure that workers are paid fairly and fully for all hours 

worked, and are protected from employer retaliation when they raise complaints 

about wage and hour abuses.  Amici Make the Road New York, Brandworkers 

International and Restaurant Opportunities Center of New York have members 

working and residing in Second Circuit states who are adversely impacted by the 

                                                 
1
 Plaintiff-Appellant has consented to the filing of an amicus brief.   However, 

proposed amici have been unable to contact Defendants, both of whom have 

defaulted in the case, to seek their consent.  It is amici’s understanding that 

Defendants are unrepresented by counsel.  In an attempt to contact Defendants, 

counsel for amici asked counsel for Plaintiff-Appellant for a phone number for the 

Defendants, which counsel for Plaintiff-Appellant indicated she did not have.   The 

Clerk’s Office for the Second Circuit has also indicated to counsel for amici that it 

has been unable to contact Defendants.      
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ruling below that internal complaints do not constitute protected activity under the 

anti-retaliation provision of the FLSA.  Amici submit this brief not to repeat the 

arguments made by the parties, but to shed light on the critical importance of the 

anti-retaliation provision in ensuring compliance with the Act and to bring to the 

Court’s attention our unique perspectives of low-wage workers’ experiences in 

enforcing their wage and hour rights.  We urge the Court to consider the large 

numbers of workers whose wage and hour rights are undermined by a failure to 

protect from retaliation the types of informal, internal complaints on which our 

nation’s lowest-paid workers in particular rely on to assert these rights. 

Make the Road New York (MRNY) is a membership based non-profit 

organization with more than 11,000 members and offices in Brooklyn, Queens, 

Staten Island and Long Island.  For the last fifteen years MRNY has been fighting 

for the rights of low-wage workers who have experienced the most severe forms of 

wage theft.  MRNY has litigated and recovered hundreds of thousands of dollars in 

unpaid wages and has successfully pursued legislation such as the Wage Theft 

Prevention Act, strengthening labor and employment law protections, including 

retaliation protections, in New York State.  Without strong anti-retaliation 

provisions in the FLSA, unscrupulous employers will further discriminate against 

low-wage workers who courageously seek to assert their wage and hour rights, 

undermining the purpose of the Act.   
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Brandworkers International is a membership based non-profit organization 

protecting and advancing the rights of retail and food employees.  Brandworkers 

members frequently prefer to resolve minimum wage and overtime violations with 

their employers without resorting to a formal complaint.   In Brandworkers 

members’ experiences, voluntary resolution of pay disputes outside of a formal 

complaint can avoid costly, protracted litigation, while depriving workers of anti-

retaliation protection for internal complaints provides a disincentive for workers to 

seek less costly informal resolutions. 

The Restaurant Opportunities Center of New York (ROC-NY) is a 

membership organization of restaurant workers that seeks to improve working 

conditions in the restaurant industry by conducting research and policy work, 

providing organizing support to workers who want to change illegal practices in 

their workplace, and promoting alternative, ethical models of doing business in the 

industry.  Because restaurant workers suffer high rates of wage and hour 

violations, as well as other forms of labor law violations, and often make internal 

complaints about these violations, it is crucial for ROC-NY members that the anti-

retaliation provision under the FLSA is read to include internal complaints.   

The National Employment Law Project (NELP) is a non-profit legal 

organization with 40 years of experience advocating for the employment and labor 

rights of low-wage workers.  NELP seeks to ensure that all employees, and 
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especially the most vulnerable ones, receive the basic workplace protections 

guaranteed in our nation’s labor and employment laws. Protecting workers who 

have come forward to inquire or complain internally about workplace rights is a 

critical component to these protections. NELP has litigated and participated as 

amicus in numerous cases addressing the rights of workers under the Fair Labor 

Standards Act (FLSA), as well as other workplace laws. 

The Legal Aid Society is the oldest and largest provider of legal assistance 

to low-income families and individuals in the United States. The Society’s 

Employment Law Unit represents low-wage workers in employment-related 

matters such as unemployment insurance hearings, claims for unpaid wages, and 

claims of discrimination. The Unit conducts litigation, outreach and advocacy 

efforts on behalf of clients designed to assist the most vulnerable workers in New 

York City, among them, workers who have been terminated for complaining to 

supervisors about illegal workplace practices. Many of these clients do not read or 

write any language at more than a basic level, and many of those who do, do not 

read or write English. Many are reluctant to file complaints with the United States 

Department of Labor for fear of retaliation. 

The Asian American Legal Defense and Education Fund (AALDEF), 

founded in 1974, is a national organization that protects and promotes the civil 

rights of Asian Americans.  By combining litigation, advocacy, education, and 
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organizing, AALDEF works with Asian American communities across the country 

to secure human rights for all.  The prohibition of retaliation for certain internal 

complaints under the FLSA has arisen in several of AALDEF’s cases.   

Founded in 1984, the Urban Justice Center is a New York City-based non-

profit organization that provides legal services, advocacy and outreach to the 

City’s most vulnerable residents on issues relating to homelessness, housing, 

public benefits, mental health, domestic violence and workers’ rights, among 

others.  The Urban Justice Center represents many low-wage employees who seek 

redress for violations of the minimum wage and overtime provisions of the FLSA. 

The outcome of this case may affect current and future clients of the Urban Justice 

Center who rightfully seek to be paid the lawful minimum wage and overtime pay, 

and who may encounter retaliation when seeking such pay from their employers.   

Amici respectfully urge this Court to reverse the district court’s judgment 

and to overrule the portion of Lambert v. Genesee Hosp., 10 F.3d 46 (2d Cir. 1993) 

that stands for the proposition that internal employee complaints are not protected 

activity under the FLSA’s anti-retaliation provision.    

AN AMICUS BRIEF IS DESIRABLE AND THE MATTERS ASSERTED 

ARE RELEVANT TO THE DISPOSITION OF THE CASE 

As long-time membership groups and advocates on behalf of low-wage 

workers in the Second Circuit and workers throughout the United States, amici are 

in a position to provide an analysis of the critical importance of anti-retaliation 
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provision under Section 215(a)(3) of the FLSA in ensuring compliance with the 

Act.   Amici are also well-acquainted with pervasive wage and hour violations 

suffered daily by low-wage workers, the justifiable fears of retaliation that keep 

these workers from raising complaints about wage and hour abuses, and the many 

reasons why those workers who do assert their rights overwhelmingly do so 

internally to their employer or supervisor.   

As courts have long noted, enforcement of the FLSA relies on employees 

coming forward to report violations of the law.  Amici discuss the centrality of the 

anti-retaliation provision to FLSA’s complaint-driven enforcement scheme, and 

why, given that the overwhelming majority of wage and hour inquiries and 

complaints in low-wage industries are made internally by workers to an employer 

or supervisor, this provision must be read to include internal complaints.   Amici 

discuss the reasons why the vast majority of low-wage workers who do raise 

complaints do so internally.  

Amici similarly discuss the significant and justifiable fears of retaliation that 

deter workers – especially low-wage workers – from raising complaints about 

wage and hour abuses.    Amici explain why failing to protect internal complaints 

and queries would undermine the Act by heightening the already severe chilling 

effect that keeps workers from asserting their rights while providing employers 

with a perverse incentive to retaliate against workers as soon as they raise a 
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complaint internally, but before they make their complaint formally to an outside 

agency like the U.S. Department of Labor.   

Finally, amici explain how protecting employees who raise internal 

complaints furthers the purpose of the FLSA by promoting early, efficient and 

timely resolution of wage and hour disputes.   Amici note that leaving workers 

unprotected from employer reprisal when they raise complaints internally may 

invite workers file a formal complaint as a first resort in order to protect 

themselves from employer retaliation, turning what could have been a simple 

question-and-answer interaction and resolution into a potentially costly and 

protracted government investigation or lawsuit.    

For the foregoing reasons, amici respectfully request that this Court grant 

their motion to file the accompanying brief amicus curiae. 

      Respectfully submitted,  

/s/ Tsedeye Gebreselassie 

_______________________ 

Catherine Ruckelshaus 

Tsedeye Gebreselassie 

National Employment Law Project 

75 Maiden Lane, Suite 601 

New York, NY 10038 

Tel: (212) 285-3025 

Fax: (212) 285-3044 

E-mail: tsedeye@nelp.org 

February 26, 2013     Attorneys for Amici Curiae 
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STATEMENT OF INTEREST OF THE AMICI CURIAE
1
 

Amici are organizations dedicated to ensuring that the Fair Labor Standards 

Act (“FLSA” or “the Act”) is interpreted and enforced consistent with its broad 

remedial purpose to ensure that workers are paid fairly and fully for all hours 

worked, and are protected from employer retaliation when they raise complaints 

about wage and hour abuses.  Amici Make the Road New York, Brandworkers 

International and Restaurant Opportunities Center of New York have members 

working and residing in Second Circuit states who are adversely impacted by the 

proposition that internal complaints do not constitute protected activity under the 

anti-retaliation provision of the FLSA.  Amici submit this brief not to repeat the 

arguments made by the parties, but to shed light on the critical importance of the 

anti-retaliation provision in ensuring compliance with the Act and to bring to the 

Court’s attention our unique perspectives of low-wage workers’ experiences in 

enforcing their wage and hour rights.   

Make the Road New York (MRNY) is a membership based non-profit 

organization with more than 11,000 members and offices in Brooklyn, Queens, 

Staten Island and Long Island.  For the last fifteen years MRNY has been fighting 

                                                           
1
 Party’s counsel did not author this brief, nor did the party or the party’s counsel 

contribute money intended to fund the preparation or submission of the brief. No 

person other than the Amici curiae, their members, or their counsel contributed 

money that was intended to fund the preparation or submission of the brief. 
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for the rights of low-wage workers who have experienced the most severe forms of 

wage theft.  MRNY has litigated and recovered hundreds of thousands of dollars in 

unpaid wages and has successfully pursued legislation such as the Wage Theft 

Prevention Act, strengthening labor and employment law protections, including 

retaliation protections, in New York State.  Without strong anti-retaliation 

provisions in the FLSA, unscrupulous employers will further discriminate against 

low-wage workers who courageously seek to assert their wage and hour rights, 

undermining the purpose of the Act.   

Brandworkers International is a membership based non-profit organization 

protecting and advancing the rights of retail and food employees.  Brandworkers 

members frequently prefer to resolve minimum wage and overtime violations with 

their employers without resorting to a formal complaint.   In Brandworkers 

members’ experiences, voluntary resolution of pay disputes outside of a formal 

complaint can avoid costly, protracted litigation, while depriving workers of anti-

retaliation protection for internal complaints provides a disincentive for workers to 

seek less costly informal resolutions. 

The Restaurant Opportunities Center of New York (ROC-NY) is a 

membership based non-profit organization of restaurant workers that seeks to 

improve working conditions in the restaurant industry by conducting research and 

policy work, providing organizing support to workers who want to change illegal 
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practices in their workplace, and promoting alternative, ethical models of doing 

business in the industry.  Because restaurant workers suffer high rates of wage and 

hour violations, as well as other forms of labor law violations, and often make 

internal complaints about these violations, it is crucial for ROC-NY members that 

the anti-retaliation provision under the FLSA is read to include internal complaints.   

The National Employment Law Project (NELP) is a non-profit legal 

organization with 40 years of experience advocating for the employment and labor 

rights of low-wage workers.  NELP seeks to ensure that all employees, and 

especially the most vulnerable ones, receive the basic workplace protections 

guaranteed in our nation’s labor and employment laws. Protecting workers who 

have come forward to inquire or complain internally about workplace rights is a 

critical component to these protections. NELP has litigated and participated as 

amicus in numerous cases addressing the rights of workers under the Fair Labor 

Standards Act (FLSA), as well as other workplace laws. 

The Legal Aid Society is the oldest and largest provider of legal assistance 

to low-income families and individuals in the United States. The Society’s Civil 

Practice operates trial offices in all five boroughs of New York City providing 

comprehensive legal assistance in housing, public assistance, and other civil areas 

of primary concern to low-income clients. The Society’s Employment Law Unit 

represents low-wage workers in employment-related matters such as 
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unemployment insurance hearings, claims for unpaid wages, and claims of 

discrimination. The Unit conducts litigation, outreach and advocacy efforts on 

behalf of clients designed to assist the most vulnerable workers in New York City, 

among them, workers who have been terminated for complaining to supervisors 

about illegal workplace practices. Many of these clients do not read or write any 

language at more than a basic level, and many of those who do, do not read or 

write English. Many are reluctant to file complaints with the United States 

Department of Labor for fear of retaliation. 

The Asian American Legal Defense and Education Fund (AALDEF), 

founded in 1974, is a national organization that protects and promotes the civil 

rights of Asian Americans.  By combining litigation, advocacy, education, and 

organizing, AALDEF works with Asian American communities across the country 

to secure human rights for all.  The prohibition of retaliation for internal 

complaints under the FLSA has arisen in several of AALDEF’s cases.   

Founded in 1984, the Urban Justice Center is a New York City-based non-

profit organization that provides legal services, advocacy and outreach to the 

City’s most vulnerable residents on issues relating to homelessness, housing, 

public benefits, mental health, domestic violence and workers’ rights, among 

others.  The Urban Justice Center represents many low-wage employees who seek 

redress for violations of the minimum wage and overtime provisions of the FLSA. 
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The outcome of this case may affect current and future clients of the Urban Justice 

Center who rightfully seek to be paid the lawful minimum wage and overtime pay, 

and who may encounter retaliation when seeking such pay from their employers.   

SUMMARY OF ARGUMENT 

Wage and hour violations like the ones alleged by the appellant in this case 

are rampant, particularly across low-wage industries.   As courts have long 

recognized, the purpose of the Fair Labor Standards Act’s (FLSA) anti-retaliation 

provision in 29 U.S.C. § 215(a)(3) is to effectuate compliance with the Act by 

encouraging employees to report these wage and hour violations.  Enforcement of 

the FLSA depends on employees coming forward to report violations of the law, 

and research has shown that the overwhelming majority of wage and hour inquiries 

and complaints in low-wage industries are made internally by workers to an 

employer or supervisor.   As the cornerstone of FLSA’s complaint-driven 

enforcement scheme, the anti-retaliation provision in Section 215(a)(3) must be 

read to include  internal complaints.  If internal queries are not protected, it would 

heighten the already severe chilling effect that keeps workers from asserting their 

rights under the statute, discourage informal resolution of wage and hour disputes, 

and provide employers with a perverse incentive to retaliate against workers as 

soon as they raise a complaint internally, but before they make their complaint to 

an outside agency like the U.S. Department of Labor.  It would leave unprotected 
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the kind of informal, internal complaints on which our nation’s lowest-paid 

workers in particular rely on to assert their rights.   As nine other Circuit Courts 

have now held, effective enforcement of the FLSA depends on workers being 

protected from retaliation when they make internal complaints about wage and 

hour violations.   

ARGUMENT 

I. A Narrow Reading of Section 215(a)(3) That Does Not Protect 

Internal Complaints Frustrates the Purpose of the FLSA, Which 

Relies on Individual Worker Complaints for its Enforcement. 

 

a. Wage and Hour Violations are Pervasive Across Low Wage 

Industries. 

 

In enacting the FLSA, Congress declared that the purpose of the Act was to 

“correct and as rapidly as practicable eliminate” detrimental labor conditions.  29 

U.S.C. § 202(b).   Yet three-quarters of a century later, numerous studies show that 

such detrimental labor conditions and workplace law violations are shockingly 

high, particularly in low-wage sectors like building services.  See Winning Wage 

Justice: A Summary of Research on Wage and Hour Violations in the United 

States, National Employment Law Project (January 2012) (compiling dozens of 

studies from across the country and across industries), available at 

http://www.nelp.org/page//Justice/2012/WinningWageJusticeSummaryofResearch

onWageTheft.pdf.  A seminal 2009 report surveying nearly 4,500 low-wage 
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workers documented widespread violations of labor and employment laws, 

including minimum wage, overtime, meal break and workers’ compensation 

violations.  Annette Bernhardt, et. al., Broken Laws, Unprotected Workers: 

Violations of Employment and Labor Laws in America’s Cities, Center for Urban 

Economic Development at the University of Illinois-Chicago, Nat’l Employment 

Law Project & UCLA Institute for Research on Labor and Employment 

(September 2009), available at http://www.nelp.org/page/-

/brokenlaws/BrokenLawsReport2009.pdf?nocdn=1.   Twenty-six percent of 

workers surveyed were paid less than the minimum wage in the previous work 

week, and 76 percent of workers who worked more than 40 hours a week were not 

paid the legally required overtime rate of pay.   Id. at 2. 

These violations are similarly widespread in New York.  Twenty-one 

percent of the New York workers surveyed for the Broken Laws report cited above 

were paid less than the minimum wage, with half of those underpaid by more than 

$1. Seventy-seven percent who worked more than 40 hours a week were not paid 

legally required overtime pay, and 93 percent of workers who qualified for “spread 

of hours” pay under New York State Labor Law (additional pay of one hour at 

minimum wage rate for working more than 10 hours in one day) did not receive it. 

Annette Bernhardt, Diana Polson and James DeFilippis, Working Without Laws: A 

Survey of Employment and Labor Law Violations in New York City, National 
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Employment Law Project (2010), available at 

http://nelp.3cdn.net/990687e422dcf919d3_h6m6bf6ki.pdf.  

Wage and hour violations are also common in building services, the industry 

in which the appellant in this case worked.   Annette Bernhardt, Siobhán McGrath 

and James DeFilippis, Unregulated Work in the Global City: Employment and 

Labor Law Violations in New York City,  Brennan Center for Justice at New York 

University School of Law (2007), available at 

http://www.brennancenter.org/sites/default/files/legacy/d/download_file_49436.pd

f  (finding overtime violations common for non-union janitors and security guards 

in New York City, who reported working up to 70 hours per week without 

overtime pay).
2
    

b. Enforcement of the FLSA Relies on Individual Worker 

Complaints, and Must Encourage and Protect Internal 

Complaints in Order to Stem High Rates of Violations. 

 

                                                           
2
 See also Bruce Nissen, Employment Practices and Working Conditions in the 

Building Service Industry in Miami-Dade County, Florida, Center for Labor 

Research and Studies, Florida International University (June 2004), available at 

http://www.risep-fiu.org/wp-content/uploads/2004/06/condoworkerreport.pdf 

(report surveying 696 building service workers in Miami-Dade County found 15-

20 percent worked “off-the-clock” without pay, and of those who worked 

overtime, over a quarter did not receive time and a half pay); U.S. Dep’t of Labor, 

1999-2000 Report on Initiatives (February 2001) (U.S. DOL compliance survey 

found federal wage and hour compliance of 60% in security guard industry in 

South Florida), available at  

http://nelp.3cdn.net/a5c00e8d7415a905dd_o4m6ikkkt.pdf . 
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As the Supreme Court recognized a half-century ago, “The provisions of the 

[FLSA] affect weekly wage dealings between vast numbers of business 

establishments and employees. For weighty practical and other reasons, Congress 

did not seek to secure compliance with [the FLSA] through continuing detailed 

federal supervision or inspection of payrolls.  Rather, it chose to rely on 

information and complaints received from employees seeking to vindicate rights 

claimed to have been denied.”  Mitchell v. Robert DeMario Jewelry, Inc., 361 U.S. 

288, 292, 80 S.Ct. 332, 335 (1960). 

To trigger enforcement of the Act, workers may complain to their employer 

or to the U.S. Department of Labor (U.S. DOL).  Worker complaints are virtually 

the only way that violations are brought to the attention of the U.S. DOL, 

employers, or the courts, because workers know what is happening in their 

workplaces and have an incentive to come forward if something seems wrong.  For 

a host of reasons, including budgetary and staffing constraints and an expansion of 

covered workplaces and laws to enforce
3
, the likelihood of an affirmative 

                                                           
3
 Over 100 million workers are covered by labor laws enforced by the Wage and 

Hour Division (WHD) of the U.S. DOL, which, in addition to the FLSA, includes 

the Migrant and Seasonal Agricultural Worker Protection Act (MSPA), the Family 

Medical Leave Act (FMLA), the Davis Bacon and Related Acts (DBRA) and other 

federal labor laws. U.S. Gov’t. Accountability Office, GAO-09-458T, Wage and 

Hour Division’s Complaint Intake and Investigative Process Leave Low Wage 

Workers Vulnerable to Wage Theft 1 (March 25, 2009).   As of Fiscal Year 2011, 

however, there were just over 1,000 investigators nationwide tasked with 

investigating and enforcing these laws.  U.S. Dep’t of Labor, FY 2011 

Case: 12-4521     Document: 47     Page: 29      02/26/2013      856570      48



10 
 

investigation by the U.S. DOL, even in low-wage workplaces with documented 

histories of wage and hour violations, is virtually nil.  One estimate finds that the 

annual probability of receiving an inspection for one of the 7 million workplaces 

covered by OSHA or FLSA is well below 0.001 percent.   David Weil & Amanda 

Pyles, Why Complain? Complaints, Compliance, and the Problem of Enforcement 

in the U.S. Workplace, 27 Comp. Lab. L. & Pol’y J. 59, 62 (2005).
4
    Thus, worker 

complaints – either those raised internally, or those brought to the U.S. DOL – are 

nearly the only way that FLSA violations are unearthed and rectified.   And 

because most workers first inquire or assert their wage and hour rights internally, 

see Section I(c), infra, this means that internal complaints and inquiries are key to 

the enforcement of FLSA.  They must be encouraged and protected to achieve the 

Act’s goal of eradicating substandard workplace conditions.     

c. The Overwhelming Majority of Workplace Complaints Are 

Raised Internally. 

 

                                                                                                                                                                                           

Congressional Budget Justification, available at  

http://www.dol.gov/dol/budget/2011/PDF/CBJ-2011-V2-03.pdf  (noting that at the 

FY 2011 Agency Request Level, “WHD will maintain its FTE level at 1,582.  

Approximately 64 percent, or 1,006 FTE will be investigators”). 

4
 See also David Weil, Improving Workplace Conditions Through Strategic 

Enforcement: A Report to the Wage and Hour Division 6 (June 2010),  

http://papers.ssrn.com/sol3/papers.cfm?abstract_id=1623390 (annual probability of 

one of the top twenty fast-food restaurants receiving an investigation is 

approximately 0.008 percent).   
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In low-wage industries, researchers have found that the overwhelming 

majority of workers – 95.5 percent – first make wage and hour complaints to an 

employer or supervisor.  Nat’l Employment Law Project, How do Workers Make 

Complaints about Working Conditions?  Finding from the 2008 Unregulated Work 

Survey (June 14, 2010), available at http://www.nelp.org/page/-

/Justice/2010/ComplaintMethodsFactSheet2010.pdf?nocdn=1.  Just 1.2 percent 

made a complaint to an outside agency like the U.S. DOL, while 1.3 percent made 

complaints both internally and externally.  Id. 

 The fact that such an overwhelming percentage of low-wage workers first 

raise complaints internally is not surprising.   In amici’s experiences and as 

demonstrated infra, workers make internal complaints to their employers or 

supervisors for a number of reasons, including (1) the hope for a quick resolution 

of their question or complaint through an informal discussion that could be made 

more difficult after the filing of a formal complaint; (2) the desire to avoid a time-

consuming government investigation or lawsuit; (3) a lack of familiarity with their 

rights; (4) a lack of access to counsel; (5) a desire to avoid “upping the ante” by 

turning what could be a simple question-and-answer interaction and resolution into 

a potentially adversarial action; (6) to comply with an employer’s internal 

procedures for raising work-related issues; (7) the hope that an employer who 

espouses an “open door” policy is  sincere about wanting to learn of a worker’s 
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concern directly before the worker seeks outside assistance; and (8) a lack of 

familiarity with government enforcement mechanisms, including the U.S. DOL.  

For example, many workers do not know how to contact the U.S. DOL or 

otherwise submit a complaint to an agency.  A report surveying 113 day laborers in 

New Jersey found that 54 percent of these workers experienced a violation of their 

wage and hour rights, and of these workers, just 2.6 percent filed a complaint with 

the New Jersey Department of Labor (NJ DOL).  When the remaining workers 

were asked why they had not filed claims with the NJ DOL, more than half said 

that they did not know they could, did not know how to do so, or were afraid to file 

a complaint.  Seton Hall University School of Law, All Work and No Pay: Day 

Laborers, Wage Theft and Workplace Justice in New Jersey 9 (January 2011), 

available at 

http://law.shu.edu/ProgramsCenters/PublicIntGovServ/CSJ/loader.cfm?csModule=

security/getfile&PageID=177699.   Indeed, the U.S. DOL’s recently launched “We 

Can Help” initiative recognizes that many workers are unaware of existing 

government enforcement mechanisms.  In a news release announcing the launch of 

this initiative, the U.S. DOL explained that the “We Can Help” effort would “help 

connect America’s most vulnerable and low-wage workers with the broad array of 

services offered by the Department of Labor” and would address “such topics as 

rights in the workplace and how to file a complaint with the Wage and Hour 
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Division to recover wages owed.”  U.S. Dep’t of Labor, US Labor Secretary sends 

message to America’s under-paid and under-protected: ‘We Can Help!’, April 1, 

2010, available at http://www.dol.gov/opa/media/press/whd/WHD20100411.htm.  

For all these reasons, the first and natural step for low-wage workers seeking 

to assert their wage and hour rights is to talk to a supervisor or their employer – to 

raise a complaint or simply inquire about a workplace practice.    For employers, 

these internal complaints and queries put them on notice that a worker is asserting 

her wage and hour rights.  As the Supreme Court stated in Kasten v. Saint-Gobain 

Performance Plastics Corp., 131 S.Ct. 1325 (2011), in holding that oral complaints 

are protected from retaliation under Section 215(a)(3), a complaint is “filed” when 

“a reasonable, objective person would have understood the employee” to have “put 

the employer on notice that [the] employee is asserting statutory rights under the 

[Act].”  131 S.Ct. at 1335.  The appellant in this case clearly put his employer on 

notice by going directly to him – repeatedly – and asking for his unpaid wages.  

Failing to protect such activity under Section 215(a)(3) means that employers are 

permitted to lawfully terminate or otherwise retaliate against (including, in this 

case, brandishing  a gun in front of the worker) the vast majority of workers – 

particularly low-wage workers – who attempt to enforce their FLSA rights at their 

worksite.  
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d. The Purpose of the Anti-Retaliation Provision in Section 215(a)(3) 

is to Effectuate Compliance With the FLSA by Encouraging 

Workers to Come Forward With Complaints, and is Read 

Broadly to Fulfill This Purpose. 

 

Congress passed the FLSA in order to eliminate abusive and exploitative 

labor conditions that adversely impact the “health, efficiency, and general well-

being of workers.” 29 U.S.C. § 202(a).  The “prime purpose” behind the statute’s 

enactment was “to aid the unprotected, unorganized and lowest paid of the nation’s 

working population; that is, those employees who lacked sufficient bargaining 

power to secure for themselves a minimum subsistence wage.”  Brooklyn Sav. 

Bank v. O’Neil, 324 U.S. 697, 707 n.18, 65 S.Ct. 895, 902  n.18 (1945).   As the 

Supreme Court has emphasized, the FLSA is a “remedial and humanitarian” statute 

that “must not be . . . applied in a narrow, grudging manner.”   Tennessee Coal, 

Iron & R. Co. v. Muscoda Local No. 123, 321 U.S. 590, 597, 64 S.Ct. 698, 703 

(1944).  It is “construed liberally to apply to the furthest reaches consistent with 

congressional direction,” Mitchell v. Lublin, McGaughy & Assoc., 358 U.S. 207, 

211, 79 S.Ct. 260, 264 (1959).  As this Court has previously noted, the Act’s 

“remedial nature . . . warrants an expansive interpretation of its provisions so that 

they will have the widest possible impact in the national economy.”  Herman v. 

RSR Security Servs., 172 F.3d 132, 139 (2d Cir. 1999) (in interpreting the 

definition of “employer” under 29 U.S.C. § 203(d)). 
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As noted above, FLSA enforcement relies heavily on employees’ 

willingness to come forward with reports about wage and hour violations.  For this 

reason, courts have long recognized that Section 215(a)(3) is the cornerstone of 

FLSA’s complaint-driven enforcement scheme, and crucial to upholding the rights 

afforded under the Act.   See, e.g. Darveau v. Detecon, Inc., 515 F.3d 334, 340 (8th 

Cir. 2008) (“The retaliation provision of the FLSA is a central component of the 

Act’s complaint-based enforcement mechanism.”); Lambert v. Ackerley, 180 F.3d 

997, 1004 (9th Cir. 1999) (en banc) (“Construing the anti-retaliation provision to 

exclude from its protection all those employees who seek to obtain fair treatment 

and a remedy for a perceived violation of the Act from their employers would 

jeopardize the protection promised by the provision and discourage employees 

from asserting their rights.”); Centeno-Bernuy v. Perry, 302 F. Supp. 2d 128, 135 

(W.D.N.Y. 2003) (“It is well established that the anti-retaliation provision is 

critical to the entire enforcement scheme of the federal wage and hour law.”) 

It is thus crucial that the anti-retaliation provision is properly interpreted and 

applied, consistent with FLSA’s broad remedial purpose, to protect workers who 

report possible violations of the Act, regardless of whether such complaints are 

made internally or externally.    See, e.g.  Ackerley, 180 F.3d at 1004 ( “narrow 

construction of the anti-retaliation provision could create an atmosphere of 

intimidation and defeat the Act’s purpose”); Valerio v. Putnam Assocs., Inc., 173 
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F.3d 35, 43 (1st Cir. 1999) (FLSA’s goal is “best served by a construction of § 

215(a)(3) under which the filing of a relevant complaint with the employer no less 

than with a court or agency may give rise to a retaliation claim”); Minor v. 

Bostwick Labs., Inc., 669 F.3d 428, 436 (4th Cir. 2012) (“because of the statute's 

remedial purpose, § 215(a)(3) must be interpreted to include intracompany 

complaints”); Hagan v. Echostar Satellite, LLC, 529 F.3d 617, 626 (5th Cir. 2008)  

(“allow[ing] an informal, internal complaint to constitute protected activity under 

Section 215(a)(3) . . . better captures the anti-retaliation goals of that section.”); 

Brock v. Richardson, 812 F.2d 121, 124 (3d Cir. 1987) (“the [Supreme Court] has 

made clear that the key to interpreting the anti-retaliation provision is the need to 

prevent employees’ ‘fear of economic retaliation’ for voicing grievances about 

substandard conditions . . . [i]t follows that courts interpreting the anti-retaliation 

provision have looked to its animating spirit in applying it to activities that might 

not have been explicitly covered by the language.”). 

II. Because Workers Are Often Fearful of Retaliation, Broad 

Protections For Internal Complains Are Required to Avoid a 

Chilling Effect. 

 

a. Workers, Especially Low-Wage Workers, Have Justifiable Fears 

of Employer Retaliation When Raising Complaints About 

Working Conditions. 
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As discussed in Section I(a), supra, wage and hour violations are widespread 

across low-wage industries.  Yet only a fraction of workers who suffer from these 

wage and hour violations actually raise complaints – either internally or to 

government officials –  about potential FLSA violations.  See, e.g. Weil & Pyles at 

69 (noting that the incidence of workers complaining is exceedingly low – an 

average of less than 25 complaint cases for every 100,000 workers).  Many more 

workers are chilled from speaking up about potential violations because they fear 

employer reprisal.  For this reason, the anti-retaliation provision of the FLSA is the 

linchpin of enforcement of the Act, for “it needs no argument to show that fear of 

economic retaliation might often operate to induce aggrieved employees quietly to 

accept substandard conditions.”  DeMario Jewelry, Inc., 261 U.S. at 292, 80 S.Ct. 

at 335.   

Workers’ fear of retaliation for speaking up about workplace violations is 

well established.  See, e.g. Weil & Pyles at 83 (compiling studies suggesting that 

“despite explicit retaliation protections under various labor laws, being fired is 

widely perceived to be a consequence of exercising certain workplace rights.”).  A 

report that surveyed over 2,000 domestic workers in 14 metropolitan areas found 

that of those who indicated that there were problems in their working conditions in 

the past 12 months, 91 percent did not complain because they were afraid of losing 

their jobs.  Linda Burnham and Nik Theodore, Home Economics: The Invisible and 
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Unregulated World of Domestic Work, National Domestic Workers Alliance 34 

(2012), available at http://www.domesticworkers.org/homeeconomics/key-

findings.    Other fears of retaliation for contesting substandard working conditions 

included concerns that raising complaints would damage employer relations (78 

percent), worries that pay or hours would be reduced (59 percent) and fears of 

employer violence (42 percent).  Id.   In a survey of 184 Korean low-wage workers 

in New York City, a quarter of all respondents stated they believed they would lose 

their jobs if they complained to management about work-related issues.  Asian 

American Legal Defense and Education Fund and YKASEC, Forgotten Workers: 

A Study of Low-Wage Korean Immigrant Workers in the Metropolitan New York 

Area (2006), available at  

http://www.aaldef.org/docs/KWP_2006WorkerSurvey_analysis.pdf.   A 2007 

report studying workplace violations in 13 low-wage industries in New York City, 

including building maintenance and security, found widespread fears of retaliation 

across these industries for raising complaints about working conditions.  Annette 

Bernhardt, Siobhán McGrath and James DeFilippis, Unregulated Work in the 

Global City: Employment and Labor Law Violations in New York City,  Brennan 

Center for Justice at New York University School of Law (2007), available at 

http://www.brennancenter.org/sites/default/files/legacy/d/download_file_49436.pd

f.  
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This Court has already recognized “an employee fearful of retaliation or of 

being ‘blackballed’ in his or her industry may choose not to assert his or her FLSA 

rights.”   Shahriar v. Smith & Wollensky Restaurant Group, Inc., 659 F.3d 234, 

244 (2d Cir. 2011).  And courts in this Circuit have cited workers’ fear of 

retaliation in a variety of FLSA cases, for example, citing such fear when 

permitting workers to proceed with FLSA actions using pseudonyms, e.g. Javier v. 

Garcia-Botello, 211 F.R.D. 194 (W.D.N.Y. 2002) (motion to proceed 

anonymously in FLSA action granted where court found plaintiffs had well-

founded fear of retaliation by employers who had been charged with threats of 

violence and intimidation), or citing such fear as a factor behind employees’ 

unwillingness to opt into FLSA collective action suits.   E.g. Damassia v. Duane 

Reade, Inc., 250 F.R.D. 152, 163 (S.D.N.Y. 2008)  (“Indeed, it may be that in the 

wage claim context, the opt-out nature of a class action is a valuable feature 

lacking in an FLSA collective action, insofar as many employees will be reluctant 

to participate in the action due to fears of retaliation”) (internal citations omitted); 

Scott v. Aetna Services, Inc., 261 F.R.D. 261, 267 (D. Conn. 2002) (noting that 

there was evidence that “potential class members failed to join the FLSA class 

action because they feared reprisal”).  See also Falcon v. Starbucks Corp., 580 F. 

Supp. 2d 528, 538 (S.D. Tex. 2008) (low responsive rate by putative class 

members in FLSA action did not justify decertification because “[i]ndividuals may 
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have myriad reasons for not wishing to opt-in to a lawsuit against their employer 

ranging from fear of retaliation to sheer inertia . .”).  

These fears of reprisal are well-founded:  the incidence of employer 

retaliation in response to workers’ complaints is high.  The Broken Laws study 

discussed in Section I(a), supra, found that 43 percent of workers who complained 

about violations of workplace standards were retaliated against, including being 

fired, suspended or threatened with cuts in their hours or pay.  Among those 

workers who did not make a complaint despite perceived workplace violations, 

half reported being fearful that they would be fired if they complained, and another 

10 percent feared their wages or hours would be cut.  Id.  The Unregulated Work in 

the Global City study discussed in Section I(a) documented employers firing or 

punishing workers who sought to improve working conditions.   In a report 

surveying over 530 restaurant workers in New York City, workers reported “being 

threatened or subjected to retaliatory action, taking the forms of demotions or 

sudden layoffs, following claims for overdue or outstanding wages or complaints 

regarding hours or conditions of work.”  New York Restaurant Industry Coalition, 

Behind the Kitchen Door: Pervasive Inequality in New York City’s Thriving 

Restaurant Industry (2005), available at  

http://www.urbanjustice.org/pdf/publications/BKDFinalReport.pdf.  
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News reports about wage and hour violations consistently cite workers’ fear 

of retaliation and document the employer reprisals that often result when workers 

complain.  For example, in 2004 the New York Times reported the prevalence 

across industries of employers forcing their employees to work “off-the-clock” 

without pay and cited workers’ fear of coming forward to report these violations.  

Steven Greenhouse, Forced to Work Off the Clock, Some Fight Back, N.Y. Times, 

Nov. 19, 2004 at A1 (“Although many employees fear retribution, a number of 

workers said they were now willing to talk because they were angry and involved 

in lawsuits seeking backpay . . . Ms. Russel said she had considered, then ruled out, 

complaining to government officials, fearing retaliation by her bosses.  ‘I’m a 

single mom,’ she said.  ‘I can’t afford to be fired.’”). The report noted that those 

employees who did complain were “weeded out and terminated”.  Id.    

Because employees are usually the ones with the knowledge and incentive to 

report violations, and because FLSA enforcement depends so heavily on their 

willingness to come forward, the chilling effect of failing to protect internal 

complaints from retaliation would allow the vast majority of workplace violations 

to go unchecked.   

b. Excluding Internal Complaints From Protection Under Section 

215(a)(3) Immunizes Employers Engaging in Unlawful 

Retaliation. 
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Excluding internal complaints from anti-retaliation protection effectively 

immunizes those employers who retaliate against workers who raise internal 

inquiries or complaints about wage and hour violations.  This creates a perverse 

incentive for employers to retaliate against a complaining worker as soon as she 

makes an internal inquiry or complaint.   See Valerio, 173 F.3d at 43 (reasoning 

that “under a construction limiting the protections of the anti-retaliation provision 

to the filing of judicial or agency complaints, an employer would be free to 

discharge an employee in retaliation for asserting rights under the Act, so long as 

the employer acted prior to the formal filing of such a complaint or the institution 

of a proceeding under the Act.”).   

A rule that only external complaints are protected under Section 215(a)(3) 

means that employers are free to respond to an employee’s internal queries with 

retaliatory conduct without consequence – in the instant case, for example, pulling 

a gun on an employee who logically went to his employer to ask for weeks of 

unpaid wages.  Employers could publically terminate an employee internally 

asserting her FLSA rights to make an example of her in front of her co-workers, 

and could even declare to all who are listening that she is being fired because she 

had the temerity to ask for unpaid wages. 

In addition to the real harm this inflicts on the complaining worker, failing to 

protect such internal complaints has consequences for the workplace as a whole 
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and for the enforcement of the FLSA, as it chills other employees from asserting 

their own rights.   It sends a powerful message to other employees at the workplace 

that they complain at their peril.  Should they see a co-worker ask the employer a 

question or complain about not being paid properly, and subsequently learn that the 

co-worker faced retaliation,  with no consequence for the employer, the message is 

clear.  As the Second Circuit has already noted, this resounding message of “don’t 

complain” severely undermines the Act.   In Brock v. Casey Truck Sales Inc., 839 

F.2d 872, 880 (2d Cir. 1980), this Court noted that the retaliatory discharge of 

workers provided the employer with “the advantage of the fearful silence of the 

remaining employees.  This silence, until broken by a judgment against the 

employer, provides the employer an opportunity for continued wrongdoing and 

strikes at the core of the complaint-based enforcement mechanism contemplated by 

the FLSA.”  839 F.2d at 880; see also Bailey v. Gulf Coast Transp., Inc., 280 F.3d 

1333, 1336-37 n.6 (11th Cir. 2002) (granting injunctive relief to remedy an 

employer’s violation of Section 215(a)(3) because it would help effectuate the 

purpose of the Act, noting that there was evidence that other employees feared 

participating in the underlying lawsuit because of the employer’s retaliatory 

conduct).  

A rigid rule that only workers who make external complaints are protected 

from retaliation under the FLSA excludes the vast majority – 95.5 percent, as cited 
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above – of workplace complaints made by low-wage workers.   Because 

employees are usually the ones with the knowledge and incentive to report wage 

and hour violations, and because FLSA enforcement relies so heavily on their 

willingness to report these violations, failing to protect such complaints drastically 

undermines the Act.   

III. Employees’ Internal Complaints Can Encourage Informal, Efficient 

and Timely Resolution of Wage and Hour Violations. 

 

 Protecting employees who raise complaints internally – the vast majority of 

employees who raise complaints – promotes early, efficient and timely resolution 

of wage and hour disputes.  By contrast, leaving workers unprotected from 

employer reprisals when they raise complaints internally creates even more 

incentive for them to remain silent and “quietly to accept substandard conditions,”  

DeMario Jewelry, 361 U.S. at 292, 80 S.Ct. at 336, undermining compliance with 

the Act.  Or, it may invite these workers to file a formal complaint with an agency 

or the courts as a first resort, in order to ensure they are protected from employer 

retaliation.  This has the effect of “upping the ante” – turning what could have been 

a simple question-and-answer interaction and resolution into a potentially 

adversarial action.  “This mode of proceeding . . . stimulate[s] the bringing of ill-

considered legal proceedings and greatly cut[s] back the opportunity for amicable 

and constructive negotiations.”  Valerio, 173 F.3d at 43 n.5.   It also increases the 
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number of cases brought before courts that are already overstretched, while 

delaying the recovery of unpaid wages for years.   By “discouraging prior 

discussion of the matter between employee and employer”, failing to protect 

internal complaints from anti-retaliation protection has “the bizarre effect  . . .  of 

discouraging early settlement attempts.”  Id. at 43.   

 Additionally, many employers encourage employees to report perceived 

violations of the FLSA and other workplace laws internally, preferring the relative 

informality and efficiency of simple internal discussions and resolutions.   In 

Kasten for example, Supreme Court noted language from the employer’s Code of 

Ethics and Business Conduct, which imposed on every employee “the 

responsibility to report . . . suspected violations of . . . any applicable law of which 

he or she becomes aware”, and the employer’s Employee Policy Handbook, which 

instructed employees with “questions, complaints, and problems” to “[c]ontact” 

their “supervisor immediately” and if necessary “take the issue to the next level of 

management . . .”.    Kasten, 131 S.Ct. at 1330, citing Brief for Petitioner.   The 

employee in Kasten had alleged that he repeatedly called attention to the 

employer’s FLSA violations in accordance with the employer’s internal complaint 

procedure outlined above.  Id.   It is illogical and unfair for employees to be 

encouraged by their employer to use such “desirable informal workplace grievance 
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procedures to secure compliance with the Act,” Kasten, 131 S.Ct. at 1334,  but 

leave them wholly unprotected from employer reprisals when they do.
5
     

CONCLUSION 

 For the foregoing reasons, this Court should OVERRULE the portion of 

Lambert v. Genesee Hosp., 10 F.3d 46 (2d Cir. 1993) that stands for the 

proposition that internal, informal, or intra-company complaints are not protected 

activity under 29 U.S.C. § 215(a)(3), REVERSE the district court’s denial of the 

Plaintiff-Appellant’s motion to award default judgment as to his retaliation claim 

under the FLSA, and REMAND to the district court to award appropriate damages.    

      Respectfully submitted, 

 

 

/s/ Tsedeye Gebreselassie 

_______________________ 

Catherine Ruckelshaus 

Tsedeye Gebreselassie 

National Employment Law Project 

75 Maiden Lane, Suite 601 

New York, NY 10038 

Tel: (212) 285-3025 

Fax: (212) 285-3044 

E-mail: tsedeye@nelp.org 

DATED: February 26, 2013   Attorneys for Amici Curiae 

                                                           
5
 Additionally, it would be ironic to deny protection to employees who complain 

about FLSA violations to their employers when, under other employment laws, 

notably in hostile work environment cases under Title VII and related anti-

discrimination statutes, courts have imposed a requirement that employees must 

have complained to their employers in order to have a cause of action against them.  
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